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ROAD TRAFFIC AMENDMENT (DRIVING OFFENCES) BILL 2018 
Second Reading 

Resumed from 21 August. 
HON MICHAEL MISCHIN (North Metropolitan — Deputy Leader of the Opposition) [3.18 pm]: I rise as 
the lead speaker of the Liberal opposition on the Road Traffic Amendment (Driving Offences) Bill 2018. We 
support the bill. In short, the bill amends the Road Traffic Act 1974 and the Road Traffic (Authorisation to Drive) 
Act 2008 to address certain issues relating to circumstances of aggravation applying to offences of dangerous 
driving causing death, dangerous driving cause grievous bodily harm and dangerous driving cause bodily harm. 
The offence of dangerous driving in various manifestations is a lesser standard of criminality than motor vehicle 
manslaughter, which in a sense involves some allegation and establishment for a conviction of gross negligence—
negligence of such egregious nature that it cannot be properly dealt with by civil remedies, such as suing for 
damages, but requires the sanction of the criminal law. It usually can be classified as gross negligence or 
recklessness. Dangerous driving, on the other hand, is a lesser standard of culpability, albeit a serious one—it is 
driving that in all the circumstances is dangerous to a person or the public. There is, of course, another standard of 
culpability under our road traffic laws, and that is of careless driving, which is an even lower standard of 
culpability. In fact, careless driving can embrace a wide variety of oversights on the part of a driver. Momentary 
inattention can amount to dangerous driving in certain circumstances. I think that most drivers during the course 
of a day would find themselves being careless in one form or another, but that is by the bye. What we are dealing 
with here is increasing the penalties by reason of expanding the circumstances of aggravation that provide for 
a greater maximum of 20 years’ imprisonment in the case of certain types of dangerous driving that causes death, 
grievous bodily harm or bodily harm. The bill introduces new circumstances, such as someone who has no 
authority to drive or who drives while unlicensed, suspended or disqualified in appropriate circumstances, and 
includes driving at 30 kilometres an hour over the speed limit. It amends the existing circumstances of aggravation 
of driving at 45 kilometres an hour over the speed limit. That in itself is a serious criminal offence and carries 
a penalty of a maximum of 10 years’ imprisonment. No minimum is prescribed, but there is a maximum. The bill 
does not change any elements of the offences or the definition of dangerous driving causing death or grievous 
bodily harm or bodily harm; it is focused solely on the circumstance of aggravation. In circumstances in which 
these new circumstances of aggravation apply, the maximum penalty doubles to 20 years. 
Other changes in the bill will add a new set of circumstances of aggravation. Currently, the circumstances of 
aggravation include driving a stolen vehicle, driving at excessive speed, and driving to escape pursuit by a police 
officer. The new one will be that persons who have never held a prescribed authorisation or hold a prescribed 
authorisation but the prescribed authorisation does not authorise a person to drive a vehicle of the kind concerned. 
For example, it would cover a case of a person who holds only a motor vehicle licence driving a motorcycle. 
Part 3 makes a change to the Road Traffic (Authorisation to Drive) Act 2008, which brings in a regulatory clause 
with a new section 4. It will allow the Minister for Transport, in consultation with the minister responsible for the 
Road Traffic Act, which is the Minister for Police, to bring in regulations to exempt the holding of a class of 
authorisation specified in the regulations, and driving a kind of vehicle specified in the regulations for that class 
of authorisation. It exempts those drivers from the operation of these changes. Otherwise, people who do not hold 
an appropriate licence, through part 2, will be deemed to be driving in circumstances of aggravation if they are 
convicted of dangerous driving causing death, grievous bodily harm or bodily harm. 
It appears to be the government’s view that there is no excuse for excessive speed, so it has selected 30 kilometres 
an hour over the speed limit as a suitable benchmark for a new circumstance of aggravation rather than the 
45 kilometres an hour that had been provided for previously. I understand that part of the rationale for that may be 
that although many drivers may drift over the speed limit from time to time, when they are driving at 30 kilometres 
over the speed limit, it is obvious to a driver that they are driving at an excessive speed over the prescribed speed 
limit. For example, the speed limit generally may be 60 kilometres an hour in school zones or perhaps 50 kilometres 
an hour in built-up areas, but a person may be unaware that a school zone is in operation and may in fact travel at 
10 to 15 kilometres an hour over the speed limit without paying attention to it. But when they are driving in the 
sphere of some 30 kilometres an hour over the speed limit, it would be obvious to anyone that they are travelling 
excessively fast and are exceeding what is appropriate in a built-up area let alone in a school zone. I can understand 
the reasoning behind that. 

A number of issues relating to the bill were canvassed in the other place. I do not think it would be fruitful to go 
through all of those, but I will make one observation. It is not a bar to our support for the bill or the like; nor is it 
something that I propose to pursue in questioning in Committee of the Whole. It is really just an observation based 
on experience. We are getting to a stage at which instead of imposing a maximum penalty that can encompass all 
the foreseeable culpable elements of driving, we are resorting more and more to finetuning those maxima through 
the imposition of precise circumstances of aggravation. In such cases, it appears to be a reaction to a particular 
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instance or a particular tragedy that has excited the attention of the public and a court has decided that, 
notwithstanding the other features of the case, a certain penalty will be imposed. The government then seeks to 
say, “This person was travelling over a certain speed or there was something about his manner of driving or some 
other problem. We will fix it by making it a circumstance of aggravation and throwing it into the higher penalty 
range.” That might be expeditious, but I wonder whether in due course it will be counterproductive. I would have 
thought that if the idea of dangerous driving causing death or grievous bodily harm is to be considered at the same 
level of culpability as motor vehicle manslaughter—not quite, because that has been elevated to life imprisonment 
now, when it used to be 20 years—it may be more expeditious to simply say that dangerous driving with any of 
these consequences carries a penalty of 20 years’ imprisonment, and let the courts impose penalties within that 
range. That is not the trend that has been adopted so far, and I think it is unfortunate that we have to keep tweaking 
this legislation to deal with a particular circumstance that arises. Another one will come up at some point and 
people will be upset about it, and rather than considering whether there ought to be an appeal and have the  
Court of Appeal decide what the tariff might be—if an ascertainable tariff can be set for these sorts of offences—
or whether legislation should prescribe a tariff or a range of penalties that ought to be imposed in these sorts of 
cases unless there are exceptional circumstances and the like, we are going to be back here dealing with another 
circumstance of aggravation being tacked on, with all the consequential amendments that need to be made to 
accommodate that. As I have indicated, the opposition supports what the government proposes. As with all the 
other legislation that has been introduced from time to time to try to modify people’s driving behaviour by way of 
sanctions, penalties, disqualifications and all the rest of the means available for the criminal courts to demonstrate 
society’s condemnation of poor driving that results in harm to others, hopefully it will make a difference, but I have 
my doubts, simply because I do not think the penalties are making any great impact. People know that if they kill 
someone, there is a better than even chance of going to jail for it, but that does not seem to be exercising people’s 
minds in deterring them from poor driving behaviour. We support the bill and we hope that the government will 
be successful in modifying behaviour accordingly and that the sentencing range being provided to the court will 
be adequate to the circumstances. 
HON TIM CLIFFORD (East Metropolitan) [3.31 pm]: I rise to put forward that the Greens will support the 
Road Traffic Amendment (Driving Offences) Bill 2018. We feel that it reflects the expectation of the community. 
As we heard Hon Michael Mischin mention, the first circumstance of aggravation will stay the same—that is, 
driving a stolen vehicle. The second circumstance of aggravation of speeding at 45 kilometres an hour or more 
above the speed limit is being changed to 30 kilometres an hour, lowering the threshold. The third circumstance 
of aggravation will stay the same—that is, driving to escape police pursuit. The fourth circumstance of aggravation 
is that the person was driving without ever having had a licence or a learner’s permit; was driving after being 
refused a licence or whilst disqualified under suspension, unless the suspension is under fines enforcement laws; 
was in breach of alcohol interlock device conditions; or has ceased to hold the necessary licence for reasons other 
than the voluntary surrender of the licence, licence expiry or having done so under fines enforcement laws. 
The only concern I have is not about the bill, but unlicensed drivers. I have looked at some of the statistics. A 1997 
monograph on road safety by the federal police indicates that in WA in 1992 and 1994, 10 per cent of fatal crashes 
involved an unlicensed driver. The figure for Australia as a whole is six per cent, so WA was disproportionately 
higher. A 2008 paper by Andrew Plunkett of WA Police presented at the Australasian Road Safety Research, 
Policing and Education Conference indicated that 17.6 per cent of drivers involved in fatal crashes in WA in  
2006–07 were unlicensed, which is a steep increase. The paper also indicated that 82.3 per cent of unlicensed 
drivers were believed to be responsible for the crash. Given that that is a high proportion of people encompassed 
by the legislation, I believe there needs to be a focus on education of unlicensed drivers and funding for road safety 
measures so that people know the rules of the road. A lot of people in regional and remote communities have 
limited access to licensing because they do not have access to registered vehicles and licensed drivers who can 
supervise learners. They have difficulty in obtaining or identifying documentation such as birth certificates, they 
have financial constraints, and they have language and literacy issues and difficulty with written tests. As a result, 
there are barriers to people getting a driver’s licence in some of these communities, and we feel that the minister 
should cast an eye over that. There is no mandatory sentencing aspect of this bill. We believe that penalties should 
be at the discretion of the courts. 
HON STEPHEN DAWSON (Mining and Pastoral — Minister for Environment) [3.35 pm] — in reply: 
I thank Hon Michael Mischin and members of the opposition for indicating they will support the Road Traffic 
Amendment (Driving Offences) Bill 2018, and I thank Hon Michael Mischin for his contribution this afternoon. 
I also thank Hon Tim Clifford for his contribution on this bill and for his indication of support. As the member 
said, there are community expectations about this bill. It is a good bill. It will not bring back Charlotte Pemberton 
but I hope initiatives like this will make other people think twice about what they do behind the wheel of a car. 
Hopefully, it will stop others from tragically passing away, as Charlotte Pemberton did. 
Regarding speed, the risk of being involved in a crash resulting in injury in a 60-kilometre-an-hour speed zone 
doubles with every five kilometre increase in driving speed above that limit. Travelling at 70 kilometres an hour 
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increases the chance of crashing by four times and travelling at 80 kilometres an hour increases this chance by 
32 times. Every five kilometres that someone speeds above the limit increases their risk. This bill will change the 
circumstances of aggravation from 45 kilometres down to 30 kilometres an hour over the speed limit, and hopefully 
that will essentially stop people from being reckless. With those comments, I commend the bill to the house. 
Question put and passed. 
Bill read a second time. 
Leave granted to proceed forthwith to third reading. 

Third Reading 
Bill read a third time, on motion by Hon Stephen Dawson (Minister for Environment), and passed. 
 


	ROAD TRAFFIC AMENDMENT (DRIVING OFFENCES) BILL 2018
	Second Reading
	Third Reading


